Introduction
The margin of appreciation doctrine is widely commented on, but commentators have nevertheless not been able to explain it to a satisfactory level of clarity. Some works do exist that endeavour to theorise on the doctrine as such, 1 but the literature has generally been more focused on describing the different situations in * Prof. dr. Oddný Mjöll Arnardóttir is Professor of human rights law at the University of Iceland. This article is part of a research project on the margin of appreciation, funded by the Icelandic Research Fund. It was drafted during visiting fellowships at iCourts, the Centre of Excellence for International Courts at Copenhagen University and at the European University Institute in Florence. An earlier version was presented at seminars at the University of Copenhagen (iCourts Centre) and the University of Oslo (MultiRights project). I would like to thank George Letsas, Andrew Legg, Urska Sadl and the other participants at the seminars for their feedback; Gunnar Narfi Gunnarsson for assistance with caselaw analysis; and anonymous reviewers for their helpful comments. which it may be applicable, 2 and the different factors that may influence it. 3 The literature theorising the doctrine also remains very eclectic and it seems that the only common themes that have emerged are that the doctrine has multiple forms and that the Court should do more to clarify its contours and underlying rationale. 4 Indeed, in 2012 it was argued that 'startlingly little' had been written on the conceptual elements of the doctrine, and with respect to offering a justification for it. 5 The more recent literature has been somewhat focused on arguing that certain aspects of the doctrine could be improved and/or better justified by developing assessment of the quality of domestic procedures as one of the key indicators for strictness or leniency of review, 6 or as tools to augment the Court's review in cases where a wide margin of appreciation would otherwise be implied. 7 It has also been argued that such 'procedural review' could even, in many situations, replace the Court's 'substantive review' on the merits of a case, making the margin of appreciation doctrine redundant in these cases. 8 Theoretical accounts focused on conceptualising the doctrine as a whole, however, remain few and far between. Recent key contributions of that genre are provided in the works of George Letsas and Andrew Legg, and the scope of this article will be focused on addressing the disagreement that exists between them on how the key element(s) or function(s) of the doctrine should be conceptualised. 9 For reasons that will be explained below, the starting point will be taken in Letsas' famous identification of a distinction between two concepts of the margin of appreciation, but a rethought conceptualisation will be suggested with different contours and a clearer dividing line between the two key elements of the doctrine. The aim of this article, therefore, is making the margin of appreciation doctrine more intelligible through relatively comprehensive theory building. 10 The central argument presented is that the margin of appreciation consists of two distinct elements, which each relies on a different kind of rationale and has a different function. Specifically, it will be argued that the 'systemic' element is related to deference to other decision-making bodies for non-merits reasons, and that the 'normative' element is related to the Court's own assessment of merits reasons. The structure of the article is such that it will begin by restating Legg's disagreement with Letsas on the nature of the margin of appreciation. Here, it will also be pointed out how the work of both authors does not speak to some well-established key elements of the doctrine, and how it is also in need of rethinking in light of the Court's more recent case law. The article, then, moves on to provide the rethought theoretical clarification of the two concepts of the margin of appreciation described supra, marrying observations from the case law and the literature on margin of appreciation and subsidiarity with insights from moral reasoning and deference in the context of constitutional law.
11 It will also be pointed out how assessment under the systemic margin of appreciation logically precedes normative engagement by the Court, and it will further be argued that the distinction between the two margins has normative implications as the possibility of complete deference is only present under the 'systemic' element of the doctrine. Finally, it will be concluded that the rethought model for the two margins of appreciation is sound in theory and reflective of key elements in the Court's practice. It, thus, provides the keener understanding of the doctrine often called for in the literature and facilitates a normative assessment of the path the Court seems to be embarking on in its recent case law through increased reliance on the quality of domestic procedures as a key element of the doctrine.
Two recent conceptualisations of the margin of appreciation doctrine and the cause for a rethink
In his 2012 monograph, Andrew Legg provides a descriptive exposition of the case law and argues that the doctrine of the margin of appreciation is justified by allowing the democratic formation of human rights norms at state level while retaining the international review of states' reasoning in support of the outcome; by the consent of contracting parties as a foundational element of international treaty law; and by deference to greater expertise when relevant. 12 Drawing on the philosophy of practical reasoning, 13 he also argues that the doctrine is characterised by assigning weight to 'external factors' relating to these elements (democracy, consensus, expertise). These, then, provide elements of second order reasoning functioning alongside first order reasons, which he argues are related to the nature of different Convention rights and the type of case at stake.
14 On Legg's account the structure of the Court's reasoning is such that in making its judgments it relies on the first order reasons that relate to the substance or merits of a case, but also on the second order reasons referring to his three types of 'external' non-merits factors that influence the Court's assessment of the first order reasons. 15 Upon conceptualising the structure of the Court's reasoning in this way, he moves on to challenge the common understanding that the nature of the right or the type of case are also factors that influence the width of the margin. Instead, he argues that these are factors that affect the scope created for the functioning of the margin of appreciation proper. 16 On this understanding, then, the margin of appreciation has no role related to first order reasons on the merits or substance of the right in question. Different substantive elements related to first order reasons, such as the different interests at stake or the question of whether positive obligations are implied or not, create instead something that might be called 'a margin for the margin'. Legg also conceptualises the doctrine as exclusively located on the site of proportionality assessments in the Court's reasoning. 17 However, in order to do so, he collapses all the different stages and elements of the Court's pattern of analysis into an all-encompassing proportionality assessment that always engages the Court normatively on the merits of the case. 18 On this understanding, his second order reasons relating to the three influencing factors are never 'exclusionary' in the sense of excluding the Court's own assessments of the case before it. 19 The doctrine of the margin of appreciation, thus, is 'not to be understood conceptually as akin to non-justiciability'.
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The point of Legg's work is to contribute to the debate on the justification of the margin of appreciation, and to theorise on the Court's structure of reasoning under proportionality from the perspective of the philosophy of practical reasoning. His conceptualisation of the doctrine is, in a sense, supportive or instrumental to that aim since the insistence upon a normative engagement by the Court is a key element of the justification offered for the doctrine. The argument is that since the Court is always free to reject the views of another decision-making body when it contemplates deference, 21 and since the margin of appreciation is 16 Id., p. 200. 17 Id., p. 37. 18 Specifically, Legg states that any assessment of state conduct is in effect a proportionality assessment (id., p. 181), and that proportionality is more accurately conceptualised as a tool to define the contours of rights than as a tool for assessing interferences with rights (id, p. 178). This stance also leads to the approach that the distinction between proportionality assessments and definitions of the scope of rights is completely irrelevant (id. p. 55, 66, 190) . On the opposite position, arguing that there is an important distinction between the definition of the scope of rights and their application so defined, and that there is no place for the margin of appreciation with respect to the former, see Greer 2006, supra n. 2, p. 212; and J. Gerards and H. Senden, 'The structure of fundamental rights and the European Court of Human Rights', 7 ICON (2009) p. 619 at p. 652. Legg's merger of different functions and analytic techniques in the Court's jurisprudence into 'proportionality' is not followed in the present article, as it does not reflect the different stages in the Court's reasoning accurately enough, and masks important differences in the function and rationale for the margin of appreciation doctrine as it applies to these different stages. 19 Legg, supra n. 1, p. 19. 20 Id., p. 36. He nevertheless hints at possible unreviewability in the context of deference to UN Security Council Resolutions (id., p. 139) and argues that there is generally more reason for deference to international organisations than states (id., p. 144). 21 Id., p. 23. always located on the reconceptualised all-encompassing proportionality assessment that engages the Court normatively, 22 the doctrine is justified. Were it otherwise, it would lead to an 'abdication of judicial responsibility' under the Convention. 23 This conceptualisation of the doctrine in the Court's jurisprudence, however, betrays the actual practice of the Court whereby, as we shall see, it often does give full deference. The Court can, of course, decide not to, which rescues that part of Legg's justificatory argument, which may also be taken to apply to those elements of the margin of appreciation that govern strictness of review under proportionality. But the insistence upon normative engagement, for example, does not hold with respect to the 'fourth instance doctrine', which is not tackled in Legg's descriptive case law analysis. This element of the larger construct of the margin of appreciation doctrine applies when the Court is asked to reassess how national courts dealt with the establishment of fact or how they interpreted and applied national law. 24 When such issues arise the Court, as a general rule, categorically waives the jurisdiction to deal with them de novo. In cases of this kind, the Court for example expressly reasons that it 'must grant substantial deference' 25 or give 'due deference' 26 to the national courts, or that this 'is a matter which primarily lies within the competence of the domestic courts'. 27 In this respect, the Court relies on the argument that the domestic courts are 'better placed and equipped' to resolve questions of this kind, 28 and/or that it is 'not in a position' to do so itself. 29 The Court's rationale for this extensive deference, of course, is generally based on the fact that it is not set up with the competence or function of a higher court within the internal legal systems of the Contracting States, but only as a subsidiary mechanism for reviewing Convention compatibility. It, therefore, does not act as an appeals court ('fourth instance') for reviewing the quality of the domestic court's judgment under national law. It is, accordingly, not the Court's 'task' or 'role' to pronounce on questions of this kind, 30 and the result in most cases is that it leaves the task completely up to the national courts. 31 It is important, therefore, to avoid the mistake of taking Legg's work and argument for justifying the margin of appreciation as meaning descriptively/conceptually that the margin of appreciation always has the function that the Court engages normatively.
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In his well-known 2006 article titled 'Two Concepts of the Margin of Appreciation' George Letsas provided a very different conceptualisation of the doctrine. On his reading, the Court uses the margin of appreciation 'for both saying that the applicant did not, as a matter of human rights, have the right she claimed, and for saying that it will not substantively review the decision of national authorities'. 33 He coined the phrases 'substantive' and 'structural' margin of appreciation to describe this difference, and argued that the failure to distinguish between the two explains a lot of the confusion and controversy surrounding the doctrine. 34 Under Letsas' structural margin, the Court will defer to state authorities and refrain from reviewing their action on the ground that they are 'better placed' in the situation at hand. This concept is, therefore, supported by an argument from institutional competence, which he equates with the principle of subsidiarity, while noting that the principle does not only encompass a chronological or procedural priority for the national authorities, but also a normative one. 35 The substantive concept of the margin of appreciation in Letsas' construction concerns the balancing of public and private interests under the Convention. The 'main idea' behind it, he argued, is simply making a 'very general and simple point about the limitability or non-absoluteness of the Convention rights'. 36 Explaining which categories of cases belong to which kind of margin, Letsas further argued that the structural element applies when the Court refrains from review on the basis that the 30 31 The Court, however, retains the power to intervene and engage in its own assessments if the facts of the case reveal arbitrariness or manifest deficiencies in the way the domestic courts handled the relevant issues, see, for example, Beganović v Croatia, supra n. 25, paras. 78 and 85. 32 Examples where the Court does not engage normatively seem to be interpreted by Legg as 'failure' and 'mistakes' (Legg, supra n. 1, p. 27 and 36). Cases that exhibit the well-established main approach of complete or almost complete deference to domestic courts' interpretation of domestic law, further, seem to be interpreted as exceptions (id., p. 173). 33 Letsas, supra n. Letsas and Legg disagree not only on how to conceptualise the margin of appreciation doctrine, but also on what is the best theory of rights. Legg's account is based in interest-based theories of rights and the philosophy of practical reasoning. 39 His analysis revolves around the normative role of the margin of appreciation, and he sees it as almost synonymous with interpretation of rights. 40 The point of Letsas' article is, in a sense, opposite to Legg's bid for justifying the doctrine. It was intended rather to exhibit its normative emptiness and how the analysis of human rights questions needs to be normatively anchored in theories originating elsewhere; and to advance the Dworkinian reason-blocking approach as the preferred theory of rights. 41 As Letsas' conceptualisation of the doctrine is based in interpretivism, he does not set out to provide a systematic exposition of the Court's case law like Legg. Indeed, he cautions that his account of the two margins of appreciation might not necessarily be 'the one that the ECtHR judges, one by one, share or have fully developed in their judgments'. 42 He nevertheless cites around 40 judgments to exhibit how his two conceptions of the doctrine are anchored in the case law. Despite these case law references, it is important not to make the mistake of thinking that Letsas' two concepts accurately capture the whole of the Court's practice under the margin of appreciation since he also does not tackle the case law on the well-known 'fourth instance doctrine'.
Upon close analysis of the case law, it is also difficult to detect a clear difference in kind between the margin of appreciation applied when balancing interests in connection with highly-sensitive or contested political and moral questions, which Letsas associated with his structural margin of appreciation, 43 and otherwise under limitable rights, which he associated with the substantive margin. 44 The Court's 37 Id., p. 722 ff. 38 Id., p. 710 ff.
methodology of balancing all the relevant (merits and non-merits) reasons is, of course, the same in both types of cases, and the margin of appreciation therefore has the same overall function. However, as established by many a commentator and confirmed in the case law analysis performed for the present study, the margin of appreciation is generally wider in the former situation. 45 This, however, is a difference of degree and not one of kind. A wider margin is, in fact, also generally implied when the Court balances interests in cases involving policy-making in the socioeconomic sphere, 46 and in cases where the Court engages normatively with the balancing of competing individual interests, 47 but it is not altogether clear how such cases would fit in the overall scheme suggested by Letsas.
Subsequent to Legg's and Letsas' work, the Court has also devised new uses for the margin of appreciation doctrine in cases where two protected private interests collide and have to be balanced against each other under competing Convention rights. Their conceptualisations of the margin of appreciation seem incapable of capturing this important development, which exhibits the increased proceduralisation of the Court's review through the creation of presumptions of complete deference on substantive proportionality assessments in concreto (see infra). Legg own proportionality assessments does not seem to make much sense in light of such judgments. 48 As they concern limitations on rights and balancing of competing interests, they would seem to belong to Letsas' 'substantive' concept of the margin of appreciation, which implies a more thorough 'substantive review'. However, as the Court is in effect saying that 'it will not substantively review the decision of national authorities' 49 in such judgments, they would also seem to belong to his 'structural' margin of appreciation, which he reserved for the most deferential case law.
The contributions of Legg and Letsas are certainly important and strong in theory, but it cannot be denied that both have the weakness of not addressing the full extent of the Court's case law under the margin of appreciation doctrine. Recent developments on the margin of appreciation, further, do not seem to fit within their conceptualisations of the doctrine. It seems appropriate, therefore, to revisit the issue of whether an internally consistent conceptual framework can be constructed whereby the many different elements of the margin of appreciation as it appears in the case law of the Court can be understood as coming together at the level of (relatively) coherent legal doctrine.
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The rethought two margins of appreciation
The identification of two different functions for the margin of appreciation doctrine in the case law of the Court Irrespective of any reservation regarding the completeness of the 'structural' and 'substantive' concepts of the margin of appreciation in Letsas' construction, he certainly seems to have pointed towards something real in the case law. Other commentators have indeed also noted something similar. In fact, Letsas sought inspiration from R. St. J. Macdonald, who during his time as a judge at the European Court of Human Rights originally conceptualised the margin of appreciation doctrine as operating on a spectrum ranging from total deference indicating 'unreviewability', through intermediate positions, to the most stringent standard of justification in the Court's review, and conceptualised these two functions as those of 'reviewability' and 'justifiability'. 51 In the first comprehensive study of the development of the margin of appreciation in the case law of the Court, Howard Yourow also referred to the doctrine as a multifunctional tool, identifying two key functions: formal standards of deference on one hand, and substantive interpretation on the other. 52 Further, in 2006, Yuval Shany argued that there was such a thing as a general margin of appreciation doctrine in international law and contended that it had two principal elements. While noting that international courts do not generally distinguish between them, he argued that the first element had to do with 'judicial deference', where international courts should refrain from reviewing national decisions de novo, and that the second element indicated 'normative flexibility', allowing different interpretations of the same norm depending on context. 53 Finally, Dean Spielmann, the former president of the European Court of Human Rights, has recently presented his vision of the margin as having on one hand a 'normative' function, while on the other hand pursuing also a separate 'systemic' objective. 54 However, while arguing that a selection of recent judgments exhibits the systemic objective of the margin of appreciation, he does not set out to give the whole picture of the doctrine or to elaborate in a broader context the dividing line between the two different types of margin.
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A certain common ground on the existence of two key elements appears across all the above attempts to conceptualise the doctrine of the margin of appreciation, but there is no consensus or clarity on how to draw the line for dividing the systemic ('structural', 'reviewability', 'deference') and normative ('substantive', 'justifiability', 'normative flexibility') elements of the doctrine, or on how to identify and locate the two functions in the case law. Macdonald, like Letsas, for example, speaks of total deference ('unreviewability') at the far end of the margin of appreciation spectrum, while Shany, like Legg, argues that total deference is not a possibility under the doctrine. 56 Similarly, Yourow links the weighing and balancing of claims and defences, in accordance with European consensus, to the 52 H. C. Yourow, The Margin of Appreciation Doctrine in the Dynamics of European Human Rights Jurisprudence (Martinus Nijhoff Publishers 1996) p. 195-196. Although categorised into four components, the two elements also appear indirectly in Arai-Takahashi's conceptualisation, see AraiTakahashi, supra n. 3, p. 236-242. In subsequent work, he has adopted Letsas' dual conceptualisation as a heuristic tool, see Arai-Takahashi, supra n. 1, p. 90 and 94. 53 Shany, supra n. 1, p. 909-910, associating the former with norm-application, and the latter with norm-interpretation. 54 D. Spielmann, 'Whither the Margin of Appreciation', 67 CLP (2014) p. 49. 55 Similarly, see the discussion by Judge Robert Spano of selected judgments as exhibiting the 'process of reformulating or refining the concepts of subsidiarity and the margin of appreciation', R. Spano, 'Universality or Diversity of Human Rights? Strasbourg in the Age of Subsidiarity', 14 HRL Rev. (2014) p. 487 at p. 492. 56 Macdonald, supra n. 4, p. 84; Letsas, supra n. 1, p. 706; Shany, supra n. 1, p. 910; Legg, supra n. 1, p. 36. normative or interpretational element of the doctrine, while Letsas, on the other hand, sees lack of consensus cases as the primary example of the structural margin of appreciation.
57 Letsas' concept of the structural margin also is not framed with reference to the Court's clearest examples of systemic deference under the 'fourth instance doctrine', and was conceptualised before the existence of Spielmann's examples of the Court taking a 'clear stance of principle' on the 'systemic' function of the doctrine. 58 On the back of this literature, it can nevertheless be taken as established that there is consensus that there is some kind of a distinction between two different functions under the margin of appreciation doctrine. But the present confusion and inconsistency on the nature and contours of this distinction inevitably leads to the conclusion that while these works provide a good starting point, they do not sufficiently capture the whole of the margin of appreciation doctrine or the direction it is taking in Court's more recent case law. The time has therefore come to rethink and develop in a more holistic manner the way in which the two concepts of the margin of appreciation have been theorised, and to elaborate on their contours, interrelationship and underlying rationale. In the following, for reasons of clarity and specification from earlier works, Spielmann's terminology of a 'systemic' and a 'normative' function will be adopted.
The two elements of the principle of subsidiarity
When aiming to rethink the margin of appreciation doctrine, it seems appropriate to note the well-established fact that it provides the doctrinal expression of the principle of subsidiarity. The two were first expressly united in the Handyside judgment, where the Court reasoned that the former was a consequence of the latter, 59 and this understanding of the relationship between the two has since been carved in stone in the Court's case law and in Protocol 15 to the Convention, which will add reference to the pair into the Convention's Preamble. 60 It is beyond doubt, therefore, that subsidiarity provides the normative basis for the doctrine. The margin of appreciation should accordingly reflect the principle of subsidiarity.
The different elements of the principle of subsidiarity, tensions with the ideal of universal human rights and its development in national, European and international law have all been elaborated on in the literature. 61 In the specific 57 Yourow, supra n. 52, p. 195; Letsas, supra n. 62 More precisely, the Court has recently stated about itself that 'within the scheme of the Convention it is intended to be subsidiary to the national systems safeguarding human rights', and emphasised that '[s]ubsidiarity is at the very basis of the Convention'. 63 In the abstract, the principle of subsidiarity 'divides decision-making in society, considering values of efficiency, liberty and justice.' 64 It represents the normative vision of agency that larger or more centralised units should not usurp functions that smaller or more local units are able to perform well enough. The underlying presumption is that, unless proven otherwise, smaller or local units are best suited to exercise power over their own affairs. Hence, the Court's habitual invocation of the principle, and the margin, in the terms that due to their 'direct democratic legitimation' 65 or 'direct knowledge of their society and its needs', the national authorities are 'in principle better placed' than an international court to perform the relevant assessments.
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It has been pointed out in academic commentary how the principle of subsidiarity in international human rights adjudication has a dual rationale that encompasses both functional and normative justifications. 67 The functional one is related to efficiency and competence, as it recognises that smaller or local units closer to the events are better equipped to deal with them and accepts the limited resources at the Strasbourg Court's disposal. But there is also another functional concern behind the judicial restraint implied by the principle of subsidiarity. This is the simple fact of Contracting State consent as the foundation of Convention obligations and the relatively weak enforcement mechanism upon which the system rests, which calls for a certain amount of respect or deference to the Contracting Parties. 68 As the functioning of the Convention system depends very much on the extent to which the judgments of the Court are received as legitimate by the Contracting States, the language of subsidiarity provides a particularly effective legitimising strategy. 69 Normatively, however, the principle of subsidiarity when applied to human rights performance rests upon the rationale that it expresses respect for the self-determination of individuals, or groups of individuals through democratic processes. 70 As such it facilitates the pluralism and diversity associated with democratic society, 71 and recognises that there may exist different, but equally valid, ways of ensuring the same Convention rights. Subsidiarity, however, has always been 'a somewhat paradoxical principle' as it on one hand limits intervention from a larger or more centralised unit, while at the same time empowering it and justifying its action in those cases where the smaller or more local unit cannot or does not perform well enough. 72 The complexity of the principle of subsidiarity and its twofold rationale is also reflected in the fact that it has different functions, as elaborated on by Paolo Carozza. He sees the principle, to a certain extent, as 'concerned with the distribution of competences among different levels of governance' 73 -as per the functional rationale -and to a certain extent as instrumental in explaining why international human rights law is 'still characterized less by fully articulated normative content than by the interpretive discretion that it leaves to states' 74 -as per the normative rationale. In a more concise form these dual functions may be referred to in the terms that the principle of subsidiarity regulates 'how to allocate or use authority within a political or legal order'. 75 The principle of subsidiarity in theory, therefore, has a systemic dimension related to the distribution of competences and tasks, and a normative dimension that guides or justifies how authority is used, which accounts for the normative elasticity characteristic of the interpretation of international human rights norms. 76 These different elements of the principle of subsidiarity have, however, not been made explicit in the Court's jurisprudence. When the Court refers to subsidiarity and the 'better placed' argument it may, therefore, be referring to either of the two conceptions of the principle; the systemic or the normative one. The same can generally be said about the Court's use of the margin of appreciation. As the margin of appreciation doctrine has evolved as an offspring of the principle of subsidiarity, both its functions nevertheless carry through to the doctrine. The margin of appreciation will, thus, take on different hues depending on whether it is employed as the expression of the systemic relationship between the national and supranational levels (who decides what and when), or whether it has a 72 Carozza, supra n. 61, p. 44. Mowbray, supra n. 63, p. 340 notes how the principle of subsidiarity has indeed also been relied on by the Court to legitimate its judicial intervention when the domestic level has clearly failed, referring to ECtHR 13 December 2012, Case No. 39630/09, El-Masri v The Former Yugoslav Republic of Macedonia regarding defects in fact-finding at the national level; and ECtHR 7 February 2013, Case No. 16574/08, Fabris v France regarding clear disregard for well-established ECtHR case law. 73 Carozza, supra n. 61, p. 57. 74 Id., p. 62. 75 Føllesdal, supra n. 61, p. 37 (emphasis added). In the EU context, Bermann, supra n. 61, p. 366-367 speaks of four functions: legislative function; interpretative function; a function of conferring legality; and a function in terms of confidence-building. All are in a sense sub-categories or consequences of the principle's key functions of governing the allocation or use of power. 76 In the Convention context, more specifically, Herbert Petzold actually already in 1993 identified that the principle of subsidiarity had taken on both connotations in the Court's case law, normative function when interpreting and applying the Convention within the scope of the Court's review as defined by this systemic relationship (and how).
Looking at the different attempts to identify and explain the different functions of the margin of appreciation doctrine described supra, we can discern that even though they conceptualise the dividing line in different terms, they all straddle this difference between the systemic and the normative in one way or another. An explicit link with the two functions of subsidiarity is, however, generally absent. 77 Letsas is the first one to make that connection, via references to Petzold's work on subsidiarity. Curiously, however, he does not associate his substantive concept of the margin of appreciation with the principle of subsidiarity in its normative conception.
78 Unlike Carozza, who forges a link between the function of the margin of appreciation in the interpretative process and the normative element of the principle of subsidiarity, Letsas does not. 79 Instead, he seems to consider both elements of the principle of subsidiarity as reflected in his structural concept of the margin of appreciation. 80 It is submitted that the better way forward to providing a satisfactory explanation of the margin of appreciation in the case law of the European Court of Human Rights is to bring understanding of how the principle of subsidiarity has a dual justification and function to bear upon our understanding of the margin of appreciation doctrine. We will proceed, therefore, on the understanding that the principle of subsidiarity and the margin of appreciation doctrine have a dual justification (functional and normative), and that they have a dual function (the systemic distribution of competences between decision making bodies and the normative function of allowing pluralism and flexibility in the interpretation and application of rights). This difference is captured by employing the terms 'systemic' and 'normative' to describe each element.
Systemic non-merits reasons and normative merits reasons
The distinction between the systemic and normative elements of the margin of appreciation doctrine is also important because different types of reasoning are 77 Macdonald, supra n. 4 and Shany, supra n. 1 hardly mention subsidiarity, and while Spielmann, supra n. 54, does, he makes no connection between the different functions of the principle and the different functions of the margin of appreciation. In 2002 Arai-Takahasi, supra n. 3, p. 236 and 239-240 discussed subsidiarity as related only to one of the four elements of the margin of appreciation he identified (balancing sovereignty; Convention mandated deference; 'fourth instance' doctrine and the principle of subsidiarity; and contested value-judgments). In 2013 he, however, presented an updated account, reflecting Letsas' conceptualisation of the link between subsidiarity and margin of appreciation, see Arai-Takahashi, supra n. 1, p. 90-94. 78 Subsequent works have not provided further articulation of this link either, see Arai-Takahashi, supra n.1, p. 90 and 94. 79 Carozza, supra n. 61, p. 61-63. 80 Letsas, supra n. 1, p. 722, referring to chronological, procedural and normative priority alike as part of the rationale for the structural margin of appreciation.
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Oddný Mjöll Arnardóttir EuConst 12 (2016) logically relevant to each of the two elements. Conclusions on deference to others under the systemic margin would focus on the characteristics and capacities of the other decision-making body, or the quality of its decision-making process, while own assessments under the normative margin would draw on the relevant substantive characteristics of the issue under consideration, such as the type of right at stake or the type of interests protected by it. 81 These different types of reasoning correspond more or less to Raz's account of constitutional interpretation as legitimately consisting of two types of reasons. The first category is 'merits reasons', which relate to the normative substance or merit of constitutional provisions, but the latter consists of 'non-merit reasons' which relate to other (e.g. political or systemic) concerns that may also have a role to play. 82 While he argues that merits reasons are the most important ones in constitutional interpretation, he also submits that non-merits reasons may have a legitimating role and be relevant depending on context. 83 The more important merits reasons are first order reasons, but on Raz's account they nevertheless do not always defeat the less important secondary non-merits reasons. For example, the constitutional text might be interpreted differently from what would otherwise be required on the balance of merits reasons 'to placate a hostile legislature or executive, which may otherwise take action to limit the power of the courts or to compromise their independence'. 84 This depiction of the constitutional interpretative process, of course, presupposes normative engagement by an interpreter. According to Raz, however, non-merits reasons can also function as 'exclusionary'. Instead of influencing a decision on interpretation, such non-merits reasons may 'imply that one ought not to act on the balance of reasons' at all. 85 Raz's example of Ann, who decided not to decide on an investment option due to her tiredness, exhibits how this works. Here, Ann's tiredness was an exclusionary reason that simply cancelled any engagement with the merits of the investment. 86 Similarly, in the context of interpretation, if a non-merits reason is exclusionary, this means that instead of engaging with the balancing of all the (merits and nonmerits) reasons relevant to the interpretation or application of a right, the interpreter simply does not engage normatively.
As already mentioned, Legg conceptualises the margin of appreciation as exclusively related to his three types of 'external' non-merits reasons (democracy, European consensus, expertise) that influence the Court's assessment of the first order merits reasons. 87 From the internal hermeneutic perspective, however, this conceptualisation of the margin and the structure of the Court's reasoning is quite problematic. 88 As the Court indeed not only locates the margin of appreciation on such non-merits reasons, but also on the consideration of various merits-based reasons, it simply does not reflect the case law accurately enough. 89 Since both types of reasons are part of the Court's practice, the distinction between the systemic and normative elements of the margin of appreciation as elaborated above can provide the clarity missing from previous theoretical accounts of the margin of appreciation doctrine.
Exhibiting this distinction in practice the Court, for example, in Dogru emphasised that 'the role of the national decision-making body must be given special importance', and that the national authorities were 'best placed' to assess the situation (non-merits reasons under the systemic margin), 90 while also relying on the substantive rationale that the wearing of religious symbols on school premises could be a 'source of pressure and exclusion' and on the nature of the 'delicate relations between the Churches and the State' (merits reasons under the normative margin). 91 Similarly in Folgerø and Others, it reasoned systematically that decisions on school curriculum involved 'questions of expediency on which it is not for the Court to rule' and which fell 'in principle within the competence of the Contracting States', while also reasoning normatively that no indoctrination can be involved. 92 As exhibited by these judgments, the 'better placed' argument 87 Legg, supra n. 1, p. 8-9 and 196. ('The margin will tend to be narrower where the right at stake is crucial to the individual's effective enjoyment of intimate or key rights').
90 Dogru v France, supra n. 45, paras. 63 and 75 respectively. 91 Dogru v France, supra n. 45, paras. 71 and 72 respectively. 92 Folgerø v Norway, supra n. 46, para. 84. Although the Court identified other problems with the contested obligatory religious education course, it concluded that emphasis on Christianity per se, pursued in the context of no indoctrination, would fall within the State's margin of appreciation in planning and setting the curriculum, see para. 89. See also Lautsi and Others v Italy, supra n. 45, para. 62.
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Oddný 2016) or similar non-merits reasons are most often part and parcel of judgments where the Court engages on the merits. 93 The different rationales related to the systemic and normative margins of appreciation, therefore, often interact. Such partial reliance on the national authorities' judgment should therefore be taken as only a factor influencing the Court's own interpretation and review, but not as substitute for it. In exceptional instances, however, systemic non-merits reasons can be relied upon as exclusionary reasons that result in the fact that the Court does not engage normatively on certain elements of the case before it. 94 This has most notably occurred in cases under the 'fourth instance doctrine' where the Court is asked to reassess the national courts' fact finding or interpretation of domestic law; 95 in the Von Hannover (No. 2) type of situation when it is asked to reconsider the proportionality assessments of diligent national courts when balancing interests under two equally protected Convention rights; 96 and in the Bosphorus Airways type of situation when it is asked to assess the proportionality of 'directly applicable' measures of EU law that leave States no discretion in implementation. 97 We will now turn to examining cases involving exclusionary non-merits reasons in more detail.
Complete and partial deference
Seeking a deeper understanding of the two different elements of the margin of appreciation, it is helpful to note that in moral reasoning, there is a difference between assuming the authority or competence to make a moral assessment and actually making one. 98 Deference, on one reading, is shown when the person or body in question does not assume the role of assessing a situation, and leaves it instead to some other person or body. 99 This does not necessarily have to mean 93 For an additional example see Beganović v Croatia, supra n. 25, para. 80, where the Court reasoned that 'provided that criminal law mechanisms are available to the victim' (merits reasons), 'the choice of the means to secure compliance with Article 3 in the sphere of the relations of individuals between themselves is in principle a matter that falls within the domestic authorities' margin of appreciation' (non-merits reasons). 94 The Court may, however, engage normatively on other elements of the same case, see, for example, ECtHR 3 July 2012, Case No. 34806/04, X v Finland, paras. 216-222, where the Court categorically and completely deferred with respect to the interpretation and application of national law, but proceeded to the classic normative assessment under Art. 8(2) of the quality of the law authorising interference (quality, accessibility and foreseeability). 95 For example Koval v Ukraine, supra n. 24, para. that the person or body does not have the authority to assess the situation; it can also simply mean that they have chosen not to engage a vested authority.
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More precisely, situations where a person or body does not assume the role of assessment at all can be referred to as instances of complete deference, or as indicating deference in the narrow sense. Under the Convention, this would mean that the Court simply proceeds on the basis of the assessment of the body deferred to. The term deference, to be sure, can also be taken to encompass partial deference where the opinions of others are taken into account as factors that influence own assessments of a situation. 101 In this latter instance, the assessment of others, as relevant under the systemic element, is a factor of variable strength in an overall assessment that also engages the normative element of the margin of appreciation. In the Convention context, the concept of deference is often used in this wider sense. 102 The common unqualified use of the term, however, is unhelpful for making sense of the margin of appreciation because it masks an important difference between the two elements of the margin of appreciation: the fact that non-merits reasons under the systemic element can theoretically be exclusionary and have the function that the Court does not assume competence vis-à-vis another decisionmaking body to make a moral/judicial assessment at all (complete deference), while the normative element always implies substantive engagement by the Court.
Deference and own judgment, however, often intersect when making moral/ legal assessments. Consider the example of a person saying 'I think Judy is right -in the long run it would not be good for any of us.'
103 It is readily apparent that this person combines deference to Judy's assessment and her own judgment of the underlying moral question to come to a conclusion. So too for the European Court available at https://www.cambridge.org/core/terms. https://doi.org/10.1017/S1574019616000018
of Human Rights, when it for example partly relies on the quality of the local decision-making process behind a particular national policy or action, and partly on its own normative proportionality assessment, to reach a conclusion on whether it is in violation of Convention standards. 104 The Court may also emphasise that for reasons of 'direct democratic legitimation' and 'contact with the vital forces of their countries', the national authorities are 'better placed' than the Court to make the initial assessments in the case, while reasoning nevertheless that the relevant final evaluation of the Convention compatibility of the contested measure is the Court's. 105 Here again, the Court takes the assessments of the national authorities into consideration under the systemic margin, while also engaging itself under the normative margin. This kind of partial deference is, for example, exhibited in the Dogru and Folgerø and Others judgments discussed supra. In such cases, the fact that the Court itself does engage normatively with the relevant substantive issue indicates that it nevertheless in the final analysis exercises its authority under Article 32 ECHR to have the last say on the interpretation and application of Convention standards. Thus, while engaging the systemic and normative elements of the margin of appreciation alike and indicating partial deference in the wider sense, they do not indicate complete deference in the narrower sense. The rationales for deference (non-merits reasons) and own assessments (merits reasons), therefore, intersect in cases of this kind. 106 At the same time, the partial deference implied may have a legitimising effect in relation to the final outcome.
While being the most common situation, such partial deference engaging the systemic and normative elements alike is by no means the only possible result of applying the margin of appreciation doctrine. The Court may also in some instances defer completely to other decision makers as judgments under the 'fourth instance doctrine' exhibit (see supra). More recently, the Court has also devised a new use for the margin of appreciation doctrine in cases where two protected private interests collide and have to be balanced against each other under competing Convention rights. 107 When elaborating the margin of appreciation relevant to such assessments, and instead of relying on the classic approach of asserting its role to assess the reasons put forward by States in support of their action and performing its own proportionality review, 108 the Court stated that '[w]here the balancing exercise has been undertaken by the national authorities in conformity with the criteria laid down in the Court's case law, the Court would require strong reasons to substitute its view for that of the domestic courts'. 109 The Court has, therefore, created what can best be described as a presumption of complete deference to the national courts in situations of this kind. This presumption, however, is rebuttable. It 'presupposes that an effective legal system was in place and operating for the protection of the [relevant] rights', 110 and it is also conditioned upon the national Courts having exercised due diligence in applying Convention principles, as developed by the Court, to the facts of the case. If they have, the Strasbourg Court will defer to their proportionality assessment, but if not the Court will step in and perform its own. This new approach was introduced and confirmed in four key judgments, which all concerned the balancing of Article 10 against Article 8. In MGN, Von Hannover (No. 2) and Aksu, after reviewing the quality of the national court's reasoning, the presumption of complete deference held. 111 Exhibiting the strength of the presumption, the Court in one of these judgments actually through its own assessment identified a problematic issue, but decided nevertheless that 'this element alone is insufficient for the Court to substitute its own view for that of the domestic courts'. 112 The Axel Springer judgment, however, lies at the other end of the spectrum. Here, the presumption of deference was referred to, but did not hold at all, and the Court performed the classic full de novo proportionality assessment under the Convention. 113 The above position of principle on competing rights in fact resembles the 'presumption of Convention compliance' established for EU law in the Bosphorus Airways judgment. Here, and against the background of the Contracting State's obligations when EU law leaves it no discretion in implementation, the Court had to assess whether the impounding of an aircraft according to EC Council Regulation No. 993/93 was in violation of Article 1 Protocol 1. As usual, the Court began its assessment by restating in general terms the key elements of the relevant Convention principles and the (wide) margin of appreciation applicable in similar situations.
114 But, interestingly, instead of proceeding on the classic approach and applying these principles in concreto to the facts of the case, the Court changed its analytical model. It stated that in situations where the respondent state is simply acting in 'compliance with obligations flowing from its membership of an international organisation to which it has transferred part of its sovereignty', 115 its actions are 'justified as long as the relevant organisation is considered to protect fundamental rights, as regards both the substantive guarantees offered and the mechanisms controlling their observance, in a manner which can be considered at least equivalent to that for which the Convention provides'.
116 Therefore, the Court held that when it comes to the conclusion -as it did for the EU -that such equivalent protection is provided, 'the presumption will be that a State has not departed from the requirements of the Convention when it does no more than implement legal obligations flowing from its membership of the organisation'. 117 It added that this presumption could be rebutted only if, 'in the circumstances of a particular case, it is considered that the protection of Convention rights was manifestly deficient'. 118 In sum, all the examples discussed here ('fourth instance', competing rights under Articles 8 and 10, EU law) exhibit such a decisive reliance on systemic non-merits rationales that the result, under certain conditions, can be complete deference. 119 The distinction between such complete deference and own assessments is no stranger to legal thinking and has been identified as an important element of understanding doctrines of deference in the context of national law. 120 The EU preliminary rulings procedure is also an interesting example of how this distinction can work in practice, as the relevant legal rules clearly define the international court's role as limited to the provision of interpretative guidance (own normative engagement only on interpretation), while leaving the task of application of norms so interpreted to the national courts (complete deference on application in concreto). 121 It is somewhat surprising, therefore, that the literature on the margin of appreciation under the Convention has not paid much attention to it. 122 The difference between deference to others and own assessments is also important for the reason that resolving who has competence to decide logically precedes deciding the question of substance. 123 If the person or body contemplating whether to make a moral/judicial assessment decides it does not have or does not engage a vested authority at all, the matter ends there and no substantive assessment is made. In conclusion it is submitted that the difference between full and partial deference, and the logical consequences thereof, can be better reflected under the margin of appreciation doctrine if it is more clearly conceptualised as entailing the systemic and normative elements as elaborated in this article. The rethought conceptualisation thus highlights how an increased focus on the systemic element of subsidiarity and margin of appreciation can have the practical result that the Court pronounces on the merits of fewer cases in concreto. 124 This has obvious consequences for the Court's workload, but also for any normative assessment of how the Court wields its authority under Article 32 ECHR, which charges it with the judicial responsibility of deciding all matters concerning the interpretation and application of the Convention and its Protocols.
Conclusions: Calling a spade a spade
The cause for a rethink
The literature on the margin of appreciation has hitherto not made a distinction between the systemic and the normative elements of the margin of appreciation doctrine as elaborated in this article. It has, in other words, generally not differentiated between deference to others for non-merits reasons and variable standards of review in the Court's own assessment of merits reasons. While a distinction of this kind was helpfully suggested by Legg, it was at the same time taken to the questionable conclusion that the margin of appreciation has no proper function in relation to merits reasons and inherently only relates to non-merits reasons, which also can never be 'exclusionary' in the form or preventing normative engagement by the Court. The literature is, further, generally focused on situations of partial deference where the systemic and normative rationales behind the margin of appreciation intersect, and the Court's normative role is engaged in concreto. This also applies to Letsas' well-known dual conceptualisation of the margin of appreciation. Even in the 'structural' conception, Letsas' approach is that the doctrine's function of limiting the powers of the Court the omission of any substantive review is the 'full logical consequence' of increased attention to the quality of domestic decision-making processes in the Court's review model.only leads to the making of a qualified substantive judgment, 125 where it relies 'heavily, but not exclusively' on the national authorities' judgment, and the margin of appreciation functions to 'express the degree to which' this takes place.
126 On Letsas' construction, then, the two margins of appreciation both rely on merits and non-merits reasons alike, and perform very similar functions. Although they can be taken to express differences in degree with respect to the width of the margin of appreciation in situations of partial deference, it is hard to see the clear difference in kind.
If a theory of the margin of appreciation is to perform the heuristic function legitimately expected of legal theories, it must reflect the Court's case law as much as possible, and be able to tell us more about the different functions it performs and the different rationales that support them. With all due respect to the important contributions of Letsas, Legg and other commentators, it was therefore concluded that the time has come to rethink how the margin of appreciation doctrine has been conceptualised in the literature.
The rethought two elements of the margins of appreciation
Upon rethinking, it was concluded that the literature on the margin of appreciation doctrine has correctly identified two different functions for the doctrine, but that the lack of clarity and consensus on the dividing line between them, and on the consequences of the distinction, has hampered the development of a clear theoretical vision for the doctrine. Seeking to elaborate a theory focused on these two different functions, it was suggested that the two elements of the principle of subsidiarity, as elaborated in the literature, should be brought to bear on the doctrine. Accordingly, the margin of appreciation should be conceptualised as consisting of two elements. First is the systemic element, which like the systemic element of the principle of subsidiarity relies on a functional or pragmatic rationale related to the different competences of different actors in the European system for the protection of human rights, and has the function of influencing distribution of tasks between them. The second element is the normative one, which has a normative justification related to pluralism and flexibility and has the function of influencing how rights are interpreted and applied. Drawing on insights from moral reasoning, it was also established how different types of reasoning are relevant to each element as the systemic element draws on non-merits reasons, while the normative element relies on merits reasons. It was also exhibited how this is, indeed, reflected in the case law of the Court. Finally, and drawing on the literature on constitutional interpretation, it was argued that the distinction between complete and partial deference is important and should be brought to bear when theorising the doctrine. It was explained how the rethought two margins of appreciation are indeed capable of reflecting this difference, as complete deference can only occur under the systemic element of the doctrine, which also logically precedes the Court's own normative assessment of a case. The rethought version of the two margins of appreciation presented herein, therefore, provides a grasp on the case law where the systemic margin of appreciation is decisively relied upon; a grasp that theoretical accounts of the margin of appreciation have hitherto not been able to provide.
Defining the two elements of the margin of appreciation, it can be stated that the systemic one is related to deference to other decision-making bodies for non-merits reasons, and that the normative element is related to the Court's own assessment of merits reasons. In the former conception the margin of appreciation has a distinct systemic ('structural' or 'procedural') function related to the division of tasks within the European system for the protection of human rights, whereas the latter conception has a normative ('substantive') function and reflects pluralism and normative flexibility in the interpretation and application of Convention rights. The systemic and the normative elements of the margin of appreciation can intersect in various ways within the same case. In its purest or most extreme form, the systemic element of the margin of appreciation can exert such a strong influence on the Court's reasoning that the end result may best be described as complete deference to other actors in the European system for the protection of human rights on certain elements of a case. More often, however, it interacts with normative merits reasons, resulting in partial deference. In such cases, a decisive reliance on the systemic rationale generally functions as an indicator for more lenient review.
The rethought version of the two margins of appreciation presented herein enables the clearer understanding of the doctrine so often called for in the literature. It is submitted, therefore, that it greatly enhances our chances of making sense of the Court's case law, and the capacity for normative assessment of how the Court uses the powers vested in it. In the final analysis, it enables us to call a spade a spade instead of continuing to dabble in muddy waters.
